IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT - CHANCERY DIVISION

IN THE MATTER OF THE POSSESSION
AND CONTROL OF THE COMMISSIONER
OF BANKS AND REAL ESTATE OF
INDEPENDENT TRUST CORPORATION
A/K/A INTRUST, AN ILLINOIS
CORPORATE FIDUCIARY,

Case No.: 00 CH 05905

N N N N N NS

MOTION FOR RECONSIDERATION OF THIS COURT’S
NOVEMBER 8, 2000 RULING INCLUDING THEIR ACCOUNTS
IN THE ALLOCATION OF THE INTRUST CASH TRUST FUND SHORTAGE

Movants, Four Seasons Asset Management and certain individual holders of
investment accounts through Intrust as listed on the attached Exhibits ‘A,” ‘B,’ and ‘C’
(“Movants”), by their attorneys, Arnstein & Lehr, respectfully request this Court reconsider
its November 8, 2000 Order which included Movants’ individual accounts in the allocation of
the Intrust cash trust fund Shortage. Movants neither suggest nor concede that the
November 8, 2000 Order is a final order; however, in support of this Motion, Movants state
as follows:

INTRODUCTION

1. At its most basic level, this matter seeks to allocate among the various
individual account holders, all of whom, it is undisputed, are without fault in this financial
debacle, the serious Intrust cash trust fund Shortage (the “Shortage”). Indeed, since July
28, 2000, this Court has held numerous hearings and entered many rulings (the “Rulings”)
with respect to the Receiver's Recommendations for allocating the Shortage. The Court’s
rulings directly affect — and indeed determine — the amount of money in the respective

individual accounts which will ultimately be returned to the individual account holders,



including the Movants.

2. On November 8, 2000, this Court entered the Order attached as Exhibit ‘D.’
Attached as an exhibit to that Order was a 168 page list of accounts ordered to be included
in the allocation of the Shortage (in the interests of brevity, Movants do not attach that
exhibit to this Motion). The basis for this November 8, 2000 ruling, according to the Order,
was that the Rulings on the Exemplar Motions were dispositive of all motions to exclude
pertaining to any and all accounts listed on the exhibit attached to the November 8, 2000
Order. All of the Movants to the instant Motion had accounts listed on that exhibit.

3. lllinois law is clear that reconsideration is proper to consider “newly discovered
evidence which was not available at the time of the [initial] hearing, changes in the law or

errors in the court’s previous application of existing law.” Korogluyan v. Chicago Title and

Trust Company, as Trustee, 213 lll. App. 3d 622, 627 (1st Dist. 1991).

4. The Movants seeking reconsideration pursuant to this motion fall into three
groups:

a. Exhibit ‘A’ is a list of Movants who argue that: (1) the Court
erred in its application of the law, specifically, that it failed to
apply existing, controlling principles pertaining to the treatment
of aliquot withdrawals from commingled accounts; and (2) the
very framework within which the Court’s prior Rulings, including
the November 8, 2000 Order, were made, was based on
certain factual representations made by the Receiver to the
Court pertaining to the Receiver's perceived ability to
reconstruct the account balances for all accounts as of April 23,
1999, which representations the Receiver has recently admitted
are not accurate. This new fact (the inaccuracy of the
Receiver’s prior representations) decimates the very foundation
of that framework, and requires that the Court reconsider the
November 8, 2000 Order and rule in its place consistent with
the recommendations set forth herein. Furthermore to the
extent that the Court does not does not reconsider the
November 8, 2000 Order and exclude the Movants’ individual
accounts as requested herein, the Movants listed in Exhibit ‘A’
seek, in the alternative, to join in the arguments of Sharon



Matthies in her Second Motion to Reconsider that the
conceptual framework of the distribution of the loss itself must
therefore be reevaluated (the Matthies motion is scheduled for
hearing on December 13, 2000);

b. Exhibit ‘B’ is a list of Movants for whom counsel is in possession
of newly acquired evidence which should be considered in the
determination of whether these accounts are subject to the
allocation of the Shortage (and which Movants believe compels
the conclusion that their respective accounts should be excluded
from the allocation);

C. Exhibit ‘C’ consists of one individual account holder, Herman
Diebler, whose account should have been considered
subsequent to the decision on the Schectman motion, and for
whom new evidence will support the exclusion of his account
from the allocation of the Shortage.

Exhibit ‘A’ Movants

5. The accounts of the Movants listed in Exhibit ‘A’ were funded after July 29,
1996. Subsequent to July 29, 1996, no funds were transferred from
Intrust to Intercounty until the two final transfers which occurred
on April 21, 1999, and April 23, 1999. The key fact here is that,
on April 21, 1999 and April 23, 1999, the funds of these account
holders had been withdrawn from the commingled mass iIn the cash
trust fund and were fully invested. Inruling on the Exemplar Motions, the
Court held that if there was “substantial” cash in an Intrust account which then became
commingled in the cash trust fund, that account would be included in the allocation of the
Shortage, even if that cash was fully deposited and invested between transfers of funds

from Intrust to Intercounty. However, Movants submit that the mere fact that cash was

funneled through the commingled account does not prove that the account was “at risk” at all
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times.

6. The concept of the “commingled” bank account exists for one purpose: to
vitiate whatever requirement otherwise might exist for the need to trace funds which flow
through such an account. When the need to trace does not exist, the fact that an account
might contain commingled funds is of no consequence. The holders of funds in a
commingled account are considered to be entitled to an aliquot portion of the funds in the
account.

7. Tracing would be of absolute significance if seeking to identify whose cash
was stolen. However, that is not the case here. The fact that an account contains
commingled funds should be of no consequence to the rights of those entitled to the funds.
This Court decided, regardless of whose funds were actually stolen, all account holders with
funds “at risk” of theft will be subject to bearing the allocation of the Shortage.

8. This is exactly the same phenomenon as exists when fungible goods are
placed in the same storage facility, such as grain in a grain elevator. The entitlement of
each of 1,000 persons who have placed 1,000 bushels of grain in an elevator having a
capacity of one million bushels is an aliquot portion of that one million bushels to the extent of
1,000 bushels. The entitlement of an Intrust account holder to an amount of money placed in
cash is an aliquot amount to the extent of the amount placed.

9. During the period when an individual’s aliquot portion of the whole remains in
the commingled mass, it is vulnerable to whatever loss the whole may incur. But, it is only

during this time that this vulnerability exists. Once the aliquot portion has been withdrawn

from the commingled mass, the analysis changes dramatically. The withdrawn aliquot
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portion no longer is vulnerable to the loss which the commingled mass may incur because

the aliquot portion no longer is a portion of that commingled mass. Withdrawal of the aliquot
portion is exactly as though the person entitled to that portion has concluded its business
with the holder of the commingled mass. 30A lllinois Law & Practice 169, Property § 3; see

also Low v. Martin, 18 Ill. 286 (1857).

10. In the example of the elevator, once the aliquot portion is withdrawn, it no
longer is susceptible of bearing any allocation of loss which the remainder of the commingled
mass may suffer, whether that be due to conversion, spoilage or otherwise. Likewise, once
an Intrust account holder has had its aliquot portion of the cash funds of the commingled
mass removed from the commingled mass, that aliquot portion no longer is susceptible of
allocation of any loss which the commingled mass may incur at another time.

11.  Pursuant to this analysis (which Movants believe is the only proper analysis
under the controlling law), funds which an account holder placed into the commingled
account and which were transferred from that account into securities or any other investment
outside the control of Intrust, at a time when Intrust made no transfer to Intercounty Title
(where the conversion took place) simply could not have been susceptible to such a
conversion. It is only the commingled mass of funds which existed on the dates of the
transfers to Intercounty and which were transferred to Intercounty which were susceptible of
conversion. The funds of those who had removed their aliquot portion of the commingled

mass from that mass before any such transfer occurred were not — and indeed, could not

have been — subject to any risk of loss with respect to the actions of Intercounty. It is

exactly as though the holder of those funds had closed its account with Intrust.
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12.  The Movants recognize that it is in the interests of equity that the Court seeks
to spread the allocation of the Shortage widely, so as to avoid unduly and unfairly burdening
a minority of account holders, all of whom are innocent parties in this affair. However, the
Court has taken the position that, rather than distribute the loss across the widest possible
group of account holders, it will exclude those accounts from the allocation of the Shortage
where the holders demonstrate conclusively that their funds were not at risk.

13. Based on the foregoing analysis, if an account holder is able to demonstrate
that the aliquot portion of funds to which it was entitled was in the commingled mass at a
time when that mass was not vulnerable to conversion and then was removed before any
other such time of vulnerability, the fact that the funds were in a commingled mass is
irrelevant. Their removal under the circumstances described here places them outside the
potential for allocation of the loss.

14.  The Movants listed in Exhibit ‘A’ met each and every one of these criteria.
Thus, the Court erred pursuant to existing lllinois law when it ruled on November 8, 2000,
that these Movants were subject to the allocation of the Shortage. The Court should
reconsider and reverse its November 8, 2000 Order.

15.  Alternatively, to the extent that the Court does not reconsider its November 8,
2000 Order and reverse its position as to these Movants’ accounts for the reasons set forth
above, the Movants listed in Exhibit ‘A’ hereby join in and adopt the arguments of Sharon
Matthies in her Second Motion to Reconsider that the conceptual framework of the
distribution of the loss itself must be reevaluated. The Matthies motion is scheduled for

hearing on December 13, 2000.
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Exhibit ‘B’ Movants

16. The accounts of Movants listed in Exhibit ‘B’ were included in the list of
eighteen (18) accounts referenced in the October 27, 2000 Reply Brief filed by Four
Seasons Asset Management. These accounts were all opened on the basis of a transfer of
securities and, thereafter, were never funded with cash that passed through Intrust’s cash or
money market accounts. Subsequent to October 27, 2000, the Receiver entered into
agreed orders excluding eight (8) of those accounts from the allocation. The remaining ten
(10) accounts listed in Exhibit ‘B’ were considered “suspect” by the Receiver based on
information from the admittedly unreliable TMAS computer system.

17.  Counsel requested records from Four Seasons Asset Management on the
remainder of the accounts, which had to be ordered from Intrust and took some time to
acquire. Only on Tuesday, December 5, 2000, did counsel receive these records for the
first time. These records constitute new evidence, and the interests of equity and justice
require that the Court permit counsel time to review the proof that these accounts should be
excluded from the allocation of the Shortage, and reconsider its November 8, 2000 Order
accordingly. The Movants named in Exhibit ‘B’ respectfully request 21 days in which to file
supporting legal memoranda and documentary evidence regarding the propriety of the
exclusion of their accounts from the allocation of the Shortage.

Exhibit ‘C’ Movant

18. The Movant named in Exhibit ‘C,” Herman Diebler, is the holder of account

number 975812. In his reply brief to this Court, as well as in discussions between counsel
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for Mr. Diebler and Amy Andrews on behalf of the Receiver, Mr. Diebler made it clear that
the resolution of his motion for exclusion was dependent upon the outcome of the Schectman
motion, because although his account was funded by wire transfer on April 23, 1999, the
actual transfer itself was not made until some time after the final transfer of funds from
Intrust to Intercounty. Furthermore, and in any event, the funds which were the subject of
the wire transfer were not even credited to Mr. Diebler's account until April 26, 1999, as
demonstrated by the documentation attached to his original motion. Thus, Mr. Diebler’s
account was included in the November 8, 2000 Order of Court in error.

19.  Further, the Court’s ruling on the Schectman motion was instructive as to the
documentation needed to support the exclusion of Mr. Diebler’s account from the allocation
of the Shortage. Thus, documentation of the exact time of the wire transfer from the third
party financial management company used by Mr. Diebler has been requested, and should
be shortly forthcoming (expected today). Mr. Diebler respectfully requests that he be
permitted twenty-one (21) days to file supporting documentation and legal memoranda in
support of this Motion to Reconsider the Court’'s November 8, 2000 Order including his
account as subject to the allocation of the Shortage.

CONCLUSION

WHEREFORE, Movants respectfully request that this Court reconsider its November
8, 2000 Order including their accounts in the allocation of the Shortage as set forth above,
and grant them twenty-one (21) days in which to file supplementary legal memoranda and
documentation.

FOR THE MOVANTS:
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By:
One of Their Attorneys

Charles F. Vihon

Richard K. Hellerman

Amy Maldonado

Arnstein & Lehr

120 South Riverside Plaza - Suite 1200
Chicago, Illinois 60606

(312) 876-7100

Firm No. 25188

Dated this 8th day of December, 2000

599716_2

EXHIBIT ‘A’

Account Number

Account Holder
832002 Charles Meyer and Leonide Plagens
975117 Leeland and Kristen Gray
975028 Eileen Seger
975093 Roy Molgard
975121 Lissa Minkin
975226 Roland Seger
975272 Eileen Seger
975041 Roland Seger
975087 Matthew Minkin
975175 Penelope B. Fishman
975176 Julia Fishman
975180 Clark A. Denslow
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975196

975201

975209

975210

975214

975218

975233

975315

975353
975381

975382

975398

975399

975442

975496

975498

975523

975588

975589

975612

975677

975678

975679

William Heineman

Toba Rainess

Frederic M. Fishman
Penelope B. Fishman
Roland and Eileen Seger
Joseph Champagne
Marshall Minkin

John R. Book

James LaRue

Kathleen Denslow

Kathleen Denslow
Penelope B. Fishman
Deutsch American Partners
Darrell Hatcher

Joseph Champagne

John R. Book

G. Preston and Bonnie Strong

Ray A. Cooke, Custodian for Daniel R.
Cooke.

Cooke Pension Fund
John Bretton Book
Kenneth C. Lewis

Donald Hofbauer



Charles Ward

975680

Charles and Melva Ward
985056

Rodney J.H. Smith
985511

Charles Meyer and Leonide Plagens



EXHIBIT ‘B’

Account Number Account Holder

975253 Colhoun

975255 Hermann

975261 Muscott

975264 lverson

975282 Krumweide

975290 Jealous

975298 Connelly

975319 Dunne



EXHIBIT ‘C’

Account Number Account Holder

975812 Herman Diebler



CERTIFICATE OF SERVICE

Amy Maldonado, an attorney, states that she served the foregoing Notice of Motion
and Motion of Certain Individual Holders of Investment Account Through Intrust For
Reconsideration of This Court’s November 8, 2000 Ruling Including Their Accounts
In the Allocation of the Intrust Cash Trust Fund Shortage by placing a true and correct copy
in the U.S. Malil, proper postage prepaid, addressed to the persons listed on the attached
Service List as well as to
S. Jonathan Silverman
Kirkland & Ellis 200 East Randolph Drive Chicago, lllinois 60601 Email:

jonathan_silverman@chicago.kirkland.com

via messenger delivery and electronic mail, on December 8, 2000.

Amy Maldonado
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David N. Dunn

The Merchants Bank Building
205 Main Street, Suite 8
Brattleboro, VT 05301

Fax: (802) 257-7256

Will Connell
PO Box 357
Grass Valley, California 95945

Felda Hightower, Jr.
President

Hightower Properties LLC
1300 Kenwood Street
Winston-Salem, NC 27103
Fax: (336) 722-4055

Eldon L. Ham

Eldon L. Ham, P.C.

5 Revere Drive, Suite 103
Northbrook, IL 60062
Fax: (847) 205-5532

Leslie T. Harlan
117 Montair Drive
Danville, CA 94526

Walter M. Tovkach, Esquire
5011 Northwest Eighth Avenue
Post Office Box 15295
Gainesville, Florida 32605
Fax: (352) 371-0599

David J. Letvin

Letvin & Stein

541 N. Faibanks Court
Suite 2121

Chicago, IL 60611

No Fax Number

Service List

Benton H. Dry Il
Susan B. Dry

906 Colonial Drive
Albemarle, NC 28001

John L. Burnaby

1385 East Valley Road
Santa Barbara, CA 93108
Fax: (805) 969-9334

Irvin Fagin

7 Beaver Drive

St. Louis, MO 63141
Fax: (314) 692-8022

H. Mynders Glover
Falcon’s Nest, LLC

800 Heartwood Lane #12
Bayfield, CO 81122

Fax: (970) 884-7449

Harvey I. Lapin

Harvey I. Lapin & Associates, P.C.
PO Box 1327

Northbrook, IL 60056-1327

Fax: (847) 509-1027

Victor V. Ludwig

Victor M. Santos

P.O. Box 1287

Staunton, VA 24402-1287
Fax: (540) 885-2039

Mark K. Thomas, Esq.
Stephen T. Nelson, Esq.
Katten Muchin Zavis

525 W. Monroe Suite1600
Chicago, IL 60661-3693
Fax: (312) 902-1061



Ralph Coryell

4130 N.E. 16™ Blvd.
Gainesville, FL 32605
Fax: (352) 372-3435

Robert S. Markin
Altheimer & Gray

10 South Wacker Drive
Chicago, llllinois 60606
Fax: (312) 715-4800

Ryamon A. Fylstra

Bethany E. Ammons

Kubasiak, Cremieux, Flystra, Reizen &
Rotunno, P.C.

20 S. Clark Street, Suite 2900
Chicago, IL 60603

Fax: (312) 630-7939

Gary E. Klausner

Troup Steuber Pasich Reddick & Tobey,
LLP

2029 Century Park East, 24" Floor

Los Angeles, CA 90067-3010

Fax: (310)728-2238

Lewis S. Rosenbloom

John B. Griffith

David C. Christian Il

227 West Monroe Street
Chicago, lllinois 60606-5096
Fax: (312) 984-7700

James H.M. Sprayregen
Joseph U. Schorer

Amy Curner Andrews
Kirkland & Ellis

200 East Randolph Drive
Chicago, Illinois 60601
Fax: (312) 861-2200

Katharine E. Blumenthal

Cowen, Crowley, Nord & Staub, P.C.
55 West Monroe Street, Suite 500
Chicago, Illinois 60603

Rich Bornhoft

The Bornhoft Group

1660 Lincoln Street, Suite 100
Denver, Colorado 80264

Fax: (303) 832-9354

Kelli L. Moll, Esq.

Robert H. Sutton, Esq.
Schulte Roth & Zabel, LLP
900 Third Avenue

New York, NY 10022

Clifford B. Altfeld

Leonard Feldker Altfeld Greenberg &
Battaile, P.C.

250 N. Meyer Avenue

Tucson, Arizona 85701

Fax: (520) 622-7967

Douglas R. Johnson

Attorney at Law

77 West Wacker Drive, Suite 4800
Chicago, lllinois 60601

Fax: (312) 444-1028

Leroy G. Inskeep

Piper Marbury Rudnick & Wolfe
203 North La Salle Street
Chicago, Illinios 60601

Fax: (312) 236-7516

H. Christopher Mott

Krafsur, Gordon, Mott, Davis & Woody
P.C.

4695 North Mesa

El Paso, Texas 79912

Fax: (915) 545-4433

William J. Nissen
Sidley & Austin

Bank One Plaza

10 S. Dearborn Street



Fax: (312) 641-0060

Thomas C. Wolford

Neal, Gerber & Eisenberg

2 North LaSalle Street, Suite 2200
Chicago, Illinois 60602

Fax: (312) 269-1747

Kenton E. Knickmeyer
Denise Bloch

One Firstar Plaza

St. Louis, Missouri 63101
Fax: (314) 552-7000

Andrew Z. Schwartz

Kenneth S. Leonetti

Donald Schroeder

Foley, Hoag & Eliot LLP

One Post Office Square
Boston, Massachusetts 02109
Fax: (617) 832-7000

Richard G. Placey Esquire
Montgomery, McCracken, Walker &
Rhoads, LLP

123 South Broad Street, 24™ Floor
Philadelphia, PA 19109-1030

Fax: (215) 772-7620

Chicago, Illinois 60603
Fax: (312) 853-7036

Michael J. Pankow
Faegre & Benson LLP
2500 Republic Plaza
370 Seventeenth Street
Denver, Colorado 80202

Alan S. Madfans

Christopher G. Walsh

Rothschild, Barry & Myers

55 West Monroe Street, Suite 3900
Chicago, lllinois 60603-5012

Fax: (312) 372-2350

Gus A. Poloian

Sefarth Shaw

55 East Monroe Street, Suite 4200
Chicago, Illinois 60603

Fax: (312) 269-8869



IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT - CHANCERY DIVISION

IN THE MATTER OF THE POSSESSION )
AND CONTROL OF THE COMMISSIONER )
OF BANKS AND REAL ESTATE OF ) Case No.: 00 CH 05905
INDEPENDENT TRUST CORPORATION )
A/K/A INTRUST, AN ILLINOIS )
CORPORATE FIDUCIARY, )

NOTICE OF MOTION

To: See attached Service List

PLEASE TAKE NOTICE that on December 13, 2000, at 1:00 p.m., the undersigned
will appear before the Honorable Sidney A. Jones, lll, or any other Judge sitting in his stead,
in the courtroom usually occupied by him in Room 2301, Richard J. Daley Center, Chicago,
llinois, and shall then and there present the Motion of Certain Individual Holders of
Investment Account Through Intrust For Reconsideration of This Court’s November 8, 2000
Ruling Including Their Accounts In the Allocation of the Intrust Cash Trust Fund Shortage, a
copy of which is attached hereto and is herewith served upon you.

Four Seasons Asset Management and
certain individual holders of investment
accounts through Intrust

By:
One of Their Attorneys

Charles F. Vihon

Richard K. Hellerman

Arnstein & Lehr

120 South Riverside Plaza, Suite 1200
Chicago, lllinois 60606
312/876-7100

Firm ID No. 25188
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