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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION
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AND CONTROL OF THE COMMISSIONER
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INDEPENDENT TRUST CORPORATION
ak/aINTRUST, an Illinois corporate

fiduciary
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RECEIVER’SRESPONSE TO CERTAIN ACCOUNT HOLDERS
MOTION FOR PARTIAL RECONSIDERATION OF AUGUST 17 ORDER

On September 12, 2000, certain account holders (the “ Account Holders') asked this Court to
reconsider those parts of its orders of August 2, 2000 and August 17, 2000 that: (1) permit Intrust
account holders to file motions to exclude their accounts from the alocation of the cash trust fund
shortage (“ Shortage’); and (2) establish certain categories of accounts that are automaticaly excluded
from the dlocation. The Recelver agrees with the Account Holders that the Court should rescind the
process of dlowing motions for excluson. The Receiver disagrees with the Account Holders, however,
in 0 far asthey suggest that logic or equity compels that the alocation of the Shortage be applied
across dl accounts. The Receiver has dready established in its Recommendation Regarding Allocation
of the Cash Trust Fund Shortage (" Allocation Recommendation™) that this Court can baance fairness
and practicdity to exclude alimited set of accounts from the dloceation.

l. THE COURT SHOULD RESCIND THE PROCESS FOR HEARINGS ON
MOTIONS FOR EXCLUS ON FROM ALLOCATION.

The Receiver agrees with the Account Holders that the practica problems associated with



conddering the mations for excluson overwhem any fairess or equity that might theoreticaly be
achieved from the resolution of those motions! As of September 11, 2000, over 4,100 motions had
been filed. Some of these motions cover multiple accounts, and the Recealver therefore anticipates that
the motions could involve excluson requests covering more than 4,500 accounts (out of atotd of
17,500). Asthe Recelver has previoudy stated, resolution of these motions by the Receiver will be
time-consuming and expensve. (See Recelver's Opposition to Motion of Joseph Umbach, 5-7). For
example, severa hundred of the exclusion motions claim that their assets were never at risk because
Independent Trust Corporation (“Intrust”) never transferred cash from the commingled money market
fund to Intercounty Title Company of Illinois (* Intercounty”) between the time of the account holder’s
initid investment at Intrust and Intrust’ s subsequent purchase of securities or other assets from athird
party. The Recalver estimatesthat it will take, on average and without consdering the time or expense
of preparing pleadings and going to court, at least two hours per account for its personne, the Intrust
personnd, and the Receiver’ s lawyers to research these factual assertions.

The courtroom process for ng dl of the excluson motionsis equdly daunting. The
Receiver is advised that the Clerk’ s office has encountered significant obstaclesin catdoging and filing

the various mations. While the Court has set asde time in the last week of September for hearing a

1 Normaly in administering insolvency proceedings, courts of equity must distribute the assets of the
insolvent estate among the creditors and other stakeholders fairly based on their legd rights. Courts of
equity, however, are entitled to consider practica redlities and to disregard even established legd rights
if determination of those rights will become so expengive, time-consuming, and impractica asto work
an injudtice to sakeholders generdly. See, e.g., Chemical Bank New York Trust Co. v. Kheel, 369
F.2d 847 (1966) (in a case under the Bankruptcy Act, court determined that time and expense of
distinguishing separate assets and liabilities of related debtors would be so greet that it is more equitable
to disregard corporate forms and to treat al related debtors as one consolidated debtor).
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series of so-cdled “exemplar” motions, decisions on those exemplars will not spare the Receiver from
reviewing dl the other motions and presumably responding to them, nor will it spare this Court from
having to consder clams by other moving parties that they have distinguishing circumstances or
additiond theories that should cause this Court to rulein their favor. Indeed, to the extent that the
Court rulesin favor of account holders on any or dl of the “exemplar” motions, that ruling will Smply
st the stage for the next wave of hearings to consder the claims by account holders that their particular
facts put their case within the ambit of any favorable ruling on the exemplar motion. As noted above,
that evauation process will be time-consuming and costly, especidly when one condders the additiona
incrementa court time that the Receiver and the Court will have to invest in pleadings and court
gppearances to consder those individudized factud clams.

Moreover, if dl of the excluson motions are granted, the dlocation will potentialy saddle the
remaining account holders — some of whom may have accounts thet fit within the excluson categories
but failed to file motions—with an dlocation in excess of 11%.2 Such an dlocation amount would be
disproportionately high when compared to the risk of maintaining accounts at Intrust (which was
essentidly equd for dl account holders). Indeed, it would have the effect of unfairly pendizing account

holders who did not fal within the exclusion categories created by the Court or who Smply chose not

2 On apreiminary bass, the Receiver caculated the impact on the dlocation of the shortage if the
firgt 3,054 excluson motions received were granted. Exclusion of these accounts would reduce the
vaue of the dlocatable amount by approximatdy $446 million. After taking into account the number of
illiquid assets remaining, the Recelver determined on a prdiminary basis that the alocation percentage
would be gpproximately 10.5%. Given that at least an additiond 1,100 motions have beenfiled, it is
quite possible that, if al of these motions were granted, the ultimate alocation percentage could be
sgnificantly higher.



to hire counsd to represent them in this matter.

Findly, until this Court determines which accounts will be included in the dlocation and which
will be excluded, no dlocation and collection of the Shortage can be made, and no “unfreezing” of
accounts can begin. As soon asafina determination is made as to the accounts to be included, the
Recelver isready to being the process of dlocating and collecting the Shortage (pursuant to the Court’s
September 12, 2000 Order). However, this process is anticipated to take at least 90 days. If a
determination as to which accounts are to be included in the alocation is deayed pending resolution of
the severa thousand exclusion motions filed to date, it ensures that account holders' free accessto
accounts will be ddayed for many additiond months.

In light of these costs and delays, the exclusion process is not equity but its opposte.
Accordingly, the Receiver bdieves that this Court should rescind those portions of its prior orders that
held that the Court would consider motions for excluson from alocation of the Shortage.

. THE COURT SHOULD ADOPT THE RECOMMENDATION PROPOSED BY THE

RECEIVER ON JUNE 23 AND PERMIT LIMITED EXCLUSIONS FROM THE
ALLOCATION.

The Account Holders propose that al accounts, including land trusts, bookkeeping accounts,
and accounts opened after April 23, 1999, be subject to a pro rata alocation of the Shortage. The
Recelver believes that the Account Holders proposal — that the Shortage be dlocated againgt all
accounts — unnecessarily sacrifices fairness in the search for amplicity. The Receiver, therefore,
suggests that the Court adopt the Recelver’ s origind recommendation filed on June 23, 2000, which
srikes abaance of fairness with practicaity. The Recelver refers the Court to papers the Recaiver has

dready filed and to arguments the Court has dready heard for a description of the reasoning that led to
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the Recelver’ s recommendation. (See Memorandum of Legd Authorities in Support of Recaiver's
Recommendation Regarding Allocation of Cash Trust Fund Shortage; Receiver’s Response to
Objectionsto Its Recommendation Regarding Allocation of Cash Trust Fund Shortage).

The Account Holders proposal unnecessarily sacrifices fairness, because the reasoning behind
that proposal isincomplete. Even if one accepts the provocative argument that account holders at
Intrust were exposed only to an Intrust insolvency risk and not an Intercounty credit risk, that premise
does not lead to, let done compd, the conclusion that al accounts must share ratably in the alocation
of the Shortage. It establishes only that dl account holders must be subject to the Intrust insolvency
process, e.g, meaning that their accounts should be frozen while the Court determines an appropriate
alocation of the Shortage and facilitates the selection of a successor trustee.  Furthermore, the Account
Holders proposa ignores the equitable reasons — addressed in the Receiver’ s Allocation
Recommendation — that support excluding accounts opened after or with a zero balance on April 23,
1999 from the alocation.®

The Account Holders dso fail to follow their own logic. They posit two kinds of risk —
insolvency and credit — and then assert that account holders at Intrust never “assumed” any risk with

respect to Intercounty. Whether or not account holders * assumed” an Intercounty risk in the sense of

3 The Receiver originaly proposed that accounts open as of April 23, 1999, but not funded until after
that date, be excluded from the alocation if those account holders provided the Receiver with awritten
request, including documentation to support their clam. (See Receiver’s Proposed Order Allocating
Cash Trust Fund Shortage (dated 7/28/00), 14) Approximately 100 account holders have filed
motions for excluson on thisbasis. The Recaiver believes that, assuming these accounts were in fact
zero balance on April 23, 1999, they should be excluded from the dlocation, consstent with the
Receiver's origina proposa.



knowing of Intrust’s dedlings with Intercounty, account holders bore the risk that trust assets that they
put under Intrust’s control could be diverted (i.e., therefore assuming a“risk of 10ss’). That kind of
risk, however, differed somewhat depending on the type of account. There was no risk, theoretical or
red, that land trusts could be deposited at Intercounty, because the nature of land trusts — a unique
form of red estate instrument — prevented their deposit with or conversion by Intercounty. Likewise,
bookkeeping accounts never put any assets under Intrust’s control, and therefore these accounts never
"assumed” adiverson risk to Intercounty. The Account Holders' proposal obliterates the tangible,
practical distinctions between the risks assumed by these accounts and the risk assumed by the typica
account holder that let Intrust take title to account assets.

Findly, the Account Holders' proposd isimpracticable. As noted above, the Account Holders
would include land trusts in the dlocation. Those accounts contain illiquid assets and are typicdly
vaued on Intrust’ sbooks a $1. It was for these reasons that the Receiver origindly proposed that
those accounts be excluded from the alocation.

Accordingly, the Receiver submits that the Court not follow the Account Holders proposd, but
instead dlocate the shortage pursuant to the Receiver's Allocation Recommendation.

. CONCLUSON

The Receiver requests that the Court grant the Account Holders motion so far asit asksthis
Court to reconsder and rescind those parts of prior orders that contemplate consideration of motions
for excluson from the alocation, but not grant the Account Holders request for an dlocation againg dl
accounts. The Receiver believes the more equitable way to dlocate the Shortage is to follow the

alocation recommendation submitted to this Court by the Recelver.



Dated: September 15, 2000

Respectfully submitted,

James H. M. Sprayregen (6190206)
Joseph U. Schorer (3128758)

Amy Curtner Andrews (6226692)
KIRKLAND & ELLIS

Firm [.D. No. 90443

200 East Randolph Drive

Chicago, IL 60601

312-861-2000

Fax: 312-861-2200

H. Christopher Mott

KRAFSUR, GORDON, MOTT
DAVIS & WOODY, P.C.

(Firm 1.D. No. pending)

4695 North Mesa

El Paso, Texas 79912

(915) 545-1133

Fax: (915) 545-4433

Attorneys for PricewaterhouseCoopersLLP,
as Receiver



